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Insight

Barefoot Noomadi Hotels v MIRA

Summary

Are OTA commissions under the Merchant Model subject to WHT?

In the case of Barefoot Nomadi Hotels v MIRA! the Tax Appeal Tribunal (“TAT"),
by unanimous decision, held that commission payments made to Online Travel
Agencies ("OTAs") operating under the Merchant Model are not subject to

Withholding Tax (“WHT") under Section 6 of the BPT Act?.

The Tribunal deliberated on the taxability of the commissions charged by
Agoda and Expedia - both OTAs, operating under the Merchant Model, and
found that such payments do not fulfil the conditions that trigger WHT as
set out in High Court’s decision in Jetan Travel Services v MIRA® and that the
MIRA's inconsistent application of the tax laws contravenes Article 97 of the

Constitution.

1 TAT-CA-W/20139/015 (8 October 2020).
2 Business Profit Tax Act (Law Number 5/2011).
2 2015/HC-A/214 (23 April 2019).



Facts and Observations

A circular to charge tax and a tax ruling to abolish tax

The MIRA issued a Circular? (the “Circular”) on 28 December 2016 instructing
taxpayers to charge WHT on deemed OTA commission, irrespective of the
model that the OTA operates, effective from 1 January 2017. This decision was
later reversed by MIRA in November 2017 by issuing Tax Ruling B62°, which
suggests that OTA commission will only be subject to WHT where the OTA

operates under Agency Model, effective from 1 December 2017.

Questions on the scope of “other fee or commission”

The MIRAcarriedoutaWHT auditof Barefoot NoomadiHotelsand charged WHT
on booking commission payments made to Agoda and Expedia - OTAs - under
Section 6(a)(4) of the BPT Act, on the basis that said booking commission falls
under “other fee and commission not constituting income from employment”.
Although the audited period was from July 2015 to January 2018, additional
tax was only assessed for the period from 1 January 2017 till 30 November
2017. (that is, from the effective date of the Circular, until the effective date of
Tax Ruling B62). Upon the audit decision being disputed by Barefoot Noomadi,
the MIRA vide the Objection Review Report refused to change MIRA's position

in the audit decision.

Barefoot Noomadi appealed MIRA's decision to the TAT on the grounds that the
MIRA imposed WHT on the transactions in dispute - payments made to OTAs
- in contravention to Section 6(a)(4) of the BPT Act. Barefoot Noomadi argued
that the scope of the term ‘commissions and fees not constituting income from

employment’ as stipulated in Section 6(a)(4) is explained in Tax Ruling B25° and

4 220-TSD/CIR/2016/11 (28 December 2016).
5 TR-2017/B62 (29 November 2017).
¢ TR-2013/B25 (10 January 2013).
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B62’ and, according to Tax Ruling B62, commission payments made to OTAs
are liable to WHT where such payment ‘is paid or becomes payable to the
OTA by the tourist establishment’. Barefoot Noomadi contended that OTAs
such as Agoda and Expedia operate under the Merchant Model and collect
payment for rooms at the rate published on their respective websites. It was
argued by Barefoot Noomadi that no commission payment was made by
them to the OTA, nor were they liable to make such payment and as such, the
MIRA's decision to impose WHT on this transaction is in violation of Section

6(a)4) and Tax Ruling B25.

MIRA'’s inconsistency in application of the law

Barefoot Noomadi contended that the MIRA's application of the BPT Act with
respect to imposing WHT on payments made to OTAs that operate under the
Merchant Model was primarily based on a Circular issued by the MIRA and is
grossly inconsistent, as the application of ‘law’ in the view of the MIRA is only
applied to a certain period within the audit, although the BPT Act remains
unchanged during this period. In this regard, it was argued that the MIRA
adopted conflicting positions with respect to application of the law over the
audited period - July 2015 to January 2018 and this conflicting application
of the law (by charging tax only for part of the audit period), violates Article
97 of the Constitution. Barefoot Noomadi further argued that MIRA’s actions
deprived the equal benefit and protection before the law guaranteed under
Article 20 of the Constitution. Referring to the Supreme Court’s decision
in Mohamed Fahmy Hassan v State®, it was also argued that the MIRA's
arbitrary and selective application of the tax laws violates the rule of law, and

any decision that violates the rule of law shall be considered void.

7 TR-2017/B62 (29 November 2017).
& 2012/SC-C/35 (14 March 2013).
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The MIRA, responding to arguments raised by Barefoot Noomadi, contended
that commission payments made to OTAs such as Agoda and Expedia
fell within the scope of Section 6(a)(4) of the BPT Act and Tax Ruling B25.
Referring to the High Court’s decision in Jetan Travel Services v MIRA, the
MIRA asserted that the elements of the transaction in dispute fulfilled the
three conditions for a payment to subject to WHT: 1) a payment, categorically
identified under Section 6(a), 2) the payment is paid or payable by a person
carrying on business in the Maldives, 3) the recipient of the payment is a
non-resident. The MIRA further argued that commissions paid to OTAs that
operate under the Merchant Model fall within the scope of paragraph 4 of
Tax Ruling B25 and that the purpose of the Circular on the subject matter
was to clarify the tax treatment of commission regardless of the commercial
arrangements between taxpayers and the OTAs. It was the MIRA's argument
that the purpose of the Circular was to clarify the application of Tax Ruling
B25 as the MIRA had observed that many taxpayers failed to comply with
the said Tax Ruling.

Held

Under the Merchant Model, no commission is paid or payable to the OTA

In their decision, the Tribunal opined that commission of OTA's operating
under the Merchant Model, do not fulfil the conditions that trigger WHT
as per High Court’s decision in Jetan Travel Services v MIRA. The Tribunal
expounded on this, observing that Tax Ruling B62, which amends Tax Ruling
B25 clearly shows that a tourist establishment is liable to pay WHT on a
commission payment to an OTA, provided such amount is paid or payable
by the tourist establishment. With regard to commission payments made
to OTA's operating under the Merchant Model, the Tribunal found that

Barefoot Noomadi was not liable to make any payment to Agoda or Expedia.

/ 4



The Tribunal also noted that the MIRA has sent an email confirmation to
Barefoot Noomadli, explicitly stating that WHT does not apply to commission

of OTAs operating under the Merchant Model.

WHT treatment of the same transaction has been inconsistent

The Tribunal further observed that MIRA's application of the tax law was
inconsistent. The Tribunal noted that the MIRA, from 1 July 2011 to 1 January
2017 did not impose WHT on commission payments to OTAs operating
under the Merchant Model, but had changed their position on taxation of
such payment through a Circular. The MIRA, then reverted their position on
taxation of such payments after issuing Tax Ruling B62. The Tribunal opined
that, where a tax is imposed by a law, the MIRA is not empowered to levy such

tax on a discretionary basis.

The Tribunal also observed that Section 84 of the Tax Administration Act -
the power to issue Tax Rulings - does not empower the MIRA to impose tax
on a discretionary basis. The Members observed that Section 84 granted the
MIRA the authority to amend the regulations and expound on tax principles.
The Members opined that, as per Article 97 of the Constitution, the power
to impose tax resides only with the Parliament, and MIRA's exercise of the

legislative function is ultra vires.

Our comments

Application of WHT on OTA commission has been subject to much controversy
for a long period of time. This has particularly been the case after taxpayers
noticed that the MIRA's application of the law changed upon the issuance of
the Circular in question. The TAT’s decision in this case brings closure to this

matter - at least for the time being.
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Contact us

For additional information with respect to this publication, please contact one

of the following members of our team:

Zaina Zahir

Senior Associate

Zaina's practice covers a broad range of Maldives and

cross-border tax matters, with a particular focus on the
tax aspects of corporate acquisitions, transfer pricing, and
resolution of disputes on related matters.

B zinc@ctistrategies.com

Madeeh Ahmed

Partner & Senior Tax Advisor

Madeeh is a chartered accountant and specialises in the

tax aspects of the corporate undertakings and transactions
that usually involve large and complex transactions that
constitute the firm’'s major practice areas. Madeeh leads

the firm'’s tax advisory practice.

. madeeh@ctlstrategies.com
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ABOUT US

CTL Strategies is a multi-disciplinary law firm registered in the Maldives, specialised
in tax advisory services. We advise international hotel chains, multinational
companies, some of the big four audit firms, and a number of the world’s largest
companies as well as high net-worth individuals on commercial transactions, tax

compliance, planning and tax disputes.

We are ranked in the 2021 edition of Chambers and Partners, and as a Highly

Recommended Tax Disputes Firm by Asia Law Profiles.

ctistrategies.com

8th Floor, H. Thuniya
Boduthakurufaanu Magu

Male' 20066, Maldives

ask@ctlstrategies.com

+960 795 6996

This publication is intended for informative purposes only, and is designed to give a general overview of the issues discussed.
Any information presented or opinion expressed should not be taken as legal or tax advice. Readers are advised to seek
professional advice prior to taking any action on issues dealt with in this publication.
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